
What follows are three “case studies” that are actual cases, and actual documents 
associated with those documents, and the actual decisions issued by the UIA, the 
Administrative Law Judge, the Michigan Compensation Appellate Commission, and, 
where issued, the circuit court.  Of course, any identifying information such as the 
name of the claimant or the name of the employer, have been deleted. 
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As these cases will show, the four biggest reasons why an employer loses a case 
before an Administrative Law Judge are (1) that there was no showing of misconduct 
by the worker – the discharge was for incompetence but not for misconduct; (2) that 
the final incident showed no element of wrongdoing; (3) that the employer never 
provided the information that could have resulted in disqualification; and (4) that at 
the hearing the documents or witnesses, or both, that could have proven work-
connected misconduct were not available.   
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It is critical that the party with the “burden of proof” carry all elements of that 
burden.  In the case of a discharge, the burden of proof is on the employer, and the 
two elements that must be proven are “misconduct” and “connection with the work.” 
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In the first of the three case studies, the claimant was discharged for declining store 
sales.  There was never a successful allegation of misconduct, and at the hearing the 
employer’s testimony was that the claimant’s discharge was because “things were 
not working out.”  This does not describe misconduct, even though it’s an ample 
reason to discharge an employee. 
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The first document in the file is the claimant’s response to fact-finding questions.  He 
quotes the employer as saying he was being “let go” because he was “not a good fit” 
for the job. 

 

The employer, on the other hand, asserts in their response to fact-finding questions 
from the Agency that the claimant quit due to dissatisfaction with the job. 

 

The Agency resolved the conflict in this case by finding that the claimant was 
discharged, but that there was no showing of misconduct.  Therefore, the Agency’s 
Determination found the claimant NOT disqualified. 
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The employer protest the Determination, now acknowledging that the claimant was 
discharged, and asserting that the discharge was for “misconduct” and 
“insubordination.”  However, the employer did not provide any factual basis for 
reaching their conclusion that the claimant’s actions were “misconduct” and 
“insubordination.”  It would be useful for the employer to provide the facts which 
could then lead the Agency to conclude that those facts showed “misconduct” and/or 
“insubordination.” 

 

In the absence of facts to substantiate the employer’s conclusion, the Agency found 
there was no information to substantiate the conclusions that there had been either 
misconduct or insubordination.  The Agency therefore found in its Redetermination 
that the claimant not disqualified, thereby affirming the Determination.   
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In appealing the Redetermination to an Administrative Law Judge (ALJ) for a hearing, 
the employer once again asserted its conclusion that the discharge was for 
“misconduct” but provided no factual basis for reaching this conclusion. 

 

At the hearing, the employer’s witness testified that the claimant was discharged 
because “things were not working out.”  The witness described previous discussions 
about store sales and about the claimant’s failure to cancel the speaker for a 
cancelled promotional seminar.  The claimant countered, however, that he had 
indeed cancelled the speaker prior to the day of the planned seminar.  
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The ALJ concluded that declining store sales showed a failure to meet the employer’s 
performance standards (presumably justifying discharge), but did not show a 
disregard of standards of behavior expected by the employer, and that the employer 
had failed to meet its burden of proof to show “misconduct” connected with the 
work.  The ALJ affirmed the Redetermination. 
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In the second of the case studies, the sharp decline in the claimant’s work 
performance tracked personal problems the claimant was experiencing.  He had to 
move his diabetic, blind Mother from out-of-state to Michigan.  Then she became ill 
with the flu.  Then the claimant became ill with the flu.  The final incident was 
excusable.  And the claimant asserted at the hearing that he had agreed with his 
supervisor that he could appear late for work each day in order to put his young child 
on the school bus.  The supervisor was not present at the hearing to respond to that 
assertion.  
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The claimant responded to the Agency’s request for information by stating that his 
attendance infractions were caused by his need to care for his Mother, and by the flu 
she and then he suffered from. 
 
The employer did not respond to the Agency’s request for information about the 
discharge, and the Agency’s Determination was therefore based solely on the 
information from the claimant.   
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The Determination found the claimant was discharged and that it had been preceded 
by disciplinary actions by the employer, but that the last incident was not for any 
wrongdoing by the claimant, and that the claimant was therefore not disqualified.   
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In response to the Determination, the employer protested that the claimant was 
discharged only after repeated warnings about his attendance, and that he knew that 
further infractions could result in his termination. 
 
The Redetermination acknowledged the prior disciplinary warnings, but found that 
the final incident showed no wrongdoing by the claimant and thus the claimant was 
not disqualified.  The Determination was affirmed.  
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The employer’s appeal statement was the same as their protest statement. 
 
In the findings of fact, the ALJ acknowledged that the claimant had been a high 
performer whose sales declined and whose tardiness and absences rose sharply 
when he moved his diabetic, blind Mother to Michigan.  He was required to punch in 
according to the employer’s policy, and the ALJ found that when it became a 
formalized policy he started to do that.  The ALJ found that the claimant always called 
in when ill, and also noted that the claimant’s supervisor was not present at the 
hearing to dispute the claimant’s assertion that the supervisor had agreed to the 
claimant’s late arrival each day to allow the claimant to place his young daughter on 
the school bus.     
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In the decision, the ALJ concluded that the employer had not carried its burden of 
showing misconduct connected with the work.  The ALJ found that, based upon the 
testimony, the last incident showed no wrongdoing by the claimant, as a scheduled 
eye-doctor appointment for his Mother unexpectedly lasted the entire day; that there 
was not rebuttal by the employer of the claimant’s assertions that he began to punch 
in regularly when notified of that requirement; and that there was no rebuttal by the 
employer that the claimant had agreed with his supervisor that he could arrive late 
each day in order to place his young daughter on the school bus.  The claimant’s 
supervisor was not present at the hearing.  The ALJ therefore affirmed the Agency’s 
Redetermination finding no disqualification.     
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The employer appealed the ALJ’s decision to the Michigan Employment Security 
Board of Review (now known as the Michigan Compensation Appellate Commission).  
The Board found that the claimant could only explain some of his many attendance 
infractions.  The Board found that “it appears he was going to work only when 
convenient for him, regardless of the employer’s interests.”  The Board reversed the 
decision of the ALJ and found the claimant disqualified. 
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The claimant then appealed the Board’s decision to the circuit court in the county.  
The court issued an Order, without Opinion, that the Board’s decision was reversed 
and that the claimant was not disqualified.  There was no appeal from the court’s 
Order.    
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In the third case study, the claimant denied wrongdoing and the employer presented 
no eyewitnesses who could rebut the claimant’s assertions. 
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In response to the Agency’s request for information, the claimant said that he was 
discharged, but did not know why. 

 

The employer’s response included a written warning given to the claimant about 8 
months earlier for an incident involving profanity and an offensive remark to a co-
worker, the same reason for the claimant’s ultimate discharge.    
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In the Determination, the Agency held the claimant’s discharge was for misconduct 
connected with the work.  
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The claimant protested the Determination, asserting that his discharge was due to 
the high rate of pay he received based on his seniority, and that his discharge was 
actually a way for the employer to save money.  He also asserted the use of profanity 
was common in the workplace, and that there were no signs prohibiting it. 

 

The Redetermination, however, affirmed the Determination, finding the claimant 
disqualified for misconduct connected with the work.   
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In his appeal for a hearing before an ALJ, the claimant asserted there were no 
previous reprimands in his file (the employer had, though provided such a previous 
reprimand in its response to the Agency, along with a copy of its Handbook for 
workers prohibiting the use of profanity in the workplace).  The claimant asserted 
that there was no incident of the use of profanity and that the employer had simply 
made up that story.  Also, he asserted again that there were no rules or signs 
prohibiting  the use of profanity at the workplace.  
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At the hearing, the ALJ found that there was an incident that occurred on June 4, 
2009, resulting in the claimant’s discharge the following day, and that the incident 
involved the claimant’s use of profanity in the workplace. 

 

The ALJ specifically noted that the claimant “lacked veracity” but that no witness was 
present from the employer who could testify as to the previous warnings given to the 
claimant, or as to the events that led to his discharge.  

22 



The ALJ concluded that, based on the testimony, the employer did not carry its 
burden of proof on misconduct.  The ALJ reversed the Redetermination and found the 
claimant not disqualified. 
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The employer requested a “Rehearing” before the ALJ to allow it to present the 
testimony of the eyewitnesses who were missing from the initial hearing.  However, 
the ALJ noted that there was no explanation for not presenting those witnesses at 
the original hearing, and issued an Order denying the request for rehearing.   
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So, to summarize the lessons learned from the case studies… 
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When responding to a request for information from the UIA, the employer should 
frame the case as the employer sees it – either as a discharge or a quit.  If the 
employer frames the case as a quit (if the facts permit), then the burden of proof is 
on the claimant. 
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When responding to a request for information from the UIA, the employer should 
avoid merely stating the conclusion that the discharge was for “misconduct” but 
should, instead, recount the specific facts that led to the discharge and then, using 
language from “sentence 1” of the Supreme Court’s definition of “misconduct” show 
how that claimant’s behavior fell within that definition.  
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To show that the claimant’s behavior disregarded the employer’s interest or 
reasonable expectations for the claimant, it is helpful for the employer, in responding 
to the UIA’s initial request for information, show that the claimant had been made 
aware of the employer’s expectations by means of progressive disciplinary warnings 
and that the claimant disregarded those warnings and persisted in the unacceptable 
behavior, therefore showing a “sentence 1” disregard of the employer’s interest. 
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At the hearing, it can be critical to have eyewitnesses present, and witnesses who can 
introduce the exhibits such as business records that will be useful to carrying the 
burden of proof.  If a witness cannot be present in person, a request can be made in 
advance of the day of hearing to allow that person to testify by telephone at the 
hearing.  That request, however, must be approved in advance of the hearing. 
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